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XANDER V. MARTINELLI and CHRISTOPHER L. HERLIHY,

| Respondents
i
: . _MEMORANDUM OF DECISION AND ORDER
ON PLAINTIFE’S APPLICATION TO VACATE IN PART

! l . OR MODIFY ARBITRATION AWARD

This is an ac'tio;r:l challenging that portion of an arbitration award that required Credit

Suisse to pay th

o
e attorr?ey’s fees of the parties who prevailed against it in that arbitration. Credit

Suisse contends tha'tl thL:a three-member arbitration panel had no authority to enter such an order

and relies on the Federal Ar:bitration Act, 9 U.S.C. §§1 ef segq. and the Massachusetts Arbitration

Lo

I ' ! ! . e . ) . . .
Act, G.Lc. 251 §§1 et yeq. iBoth statutes, however, envision that judicial review of arbitration DOJ‘:\"&
o ! S
awards is extremely Qal‘rrow5 with substantial deference accorded to the arbitrators’ decision. @&

" | o . .. . I ‘@ Q\\b@c

Moreover, by requesting its'own fees in the pleadings it filed in the arbitration, Credit Suisse

placed the issue of fees before the panel and cannot now be heard to complain that the arbitrators

exceeded their powers.: - Accordingly, this Court sees no reason to disturb the panel’s decision.

|‘ o | !
L BACKGROUND

Respondents Jf)nathan Galli, Paul Connolly, Alexander Martinelli and Christopher

Herlihy are all

former {:mplbyees of Credit Suisse who, until their departure from the company,

worked as ﬁnar.cipilljaci:visors in Credit Suisse’s Boston office.  On June 8, 2017, they filed a

!
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Statement of C];aim‘against Credit Suisse with FINRA that alleged a Massachusetts Wage Act

\
violation and related contract-based claims, all stemming from their assertion that Credit Suisse

i ! 1 '
failed to pay theim deferred compensation that they had already earned. Credit Suisse denied the

. hey 4 et . . : :
allegations and Iﬁled its own, Counterclaim alleging that the Respondents had breached their
[ Co '
contracts with Credit Suisse! The Counterclaim stated, that because of the Respondents’
| '

conduct, Credit,lSuisse was damaged in an amount “believed to run into the millions of dollars”
and, in addition to comlpensatory damages, sought “transaction costs, interest and fees.” See §f
46, 53, 61, 83, 90, 9:i8, 120, 127, 135 141, 148 and 156 of Counterclaim, attached as Exhibit A to

Defendants/Res'poﬁdenis’ Consolidated Opposition. This same claim for relief was asserted in

Credit Suisse’s Answer to an Amended Statement of Claim filed on March 27, 2019, just four

months before t'he ar‘bitratio.n began. See {46, 53, 61, 83, 90, 98, 120, 127, 135 141, 148 of
Counterclaim sét forthiiin fhle Amended Answer, attached as Exhibit B to
Defendants/ReSpon;clieiilts’ Consolidated Opposition.

The arb trati(')r'l :hearing spanned twenty days, concluding on January 23, 2020. Closing

arguments wereT lengthy, with each side using a power point presentation. See e.g. Exhibit G to

Defendants/Respoﬂdents’.Consolidated Opposition. In outlining what Respondents should
1

recover, Respoﬁden'gs" !:counisel specifically discussed their request for attorney’s fees — a request
backed up by ar'l afﬂda’vit detailing the hours worked on the case. Counsel argued that
Respondents were entitled to those fees both under the Wage Act and also “because we believe

that Credit Suisse in filing their counterclaims ...are requesting millions of dollars, millions of

dollars that they’ve noizv withdrawn, plus related transaction costs, interest and fees.” Hearing
I 1
Transcript at 65|29:f}-2;5, attached as Exhibit F to Defendants/Respondents’ Consolidated

Opposition. Tﬁe at:;orﬁey went on to explain that, because both parties were requesting

‘ ' 2



attorney’s fees and costs, the arbitrators had the authority to award fees to the successful party.'

In his closing argument, Credit Suisse’s attorney stated that ‘we don’t think there is any legal

basis for an aweiu'd dlf fees and expense in this case” but then added that, if the panel were to
award fees to the Respondents the fee application they had submitted was insufficient itemized.
Hearing Transcr1pt at 6120 10-25 and 6121: 1-19. Credit Suisse did not directly contest the
assertion by the opposing attorney that Credit Suisse had itself requested attorney’s fees and that
in so doing, it had given the arbitrators the legal authority they needed for a fee award, even
without a Wage Act violatio:n. Indeed, at no time in the arbitration proceeding did Credit Suisse

make it clear to|the arbitrators that it was (despite the assertions in the Counterclaim) expressly

withdrawing any request that Respondents pay Credit Suisse’s attorney’s fees if it were to

prevail.

The thre!e member panel (the Panel) issued its decision on February 14, 2020 (the
Award). The Award re::qmred Credit Suisse to pay each Respondent a sum of money in
compensatory cllamgges: and to pay interest to one of them (Herlihy). The Award did not
specifically stage whether the damages were based on a finding that there was a Wage Act

violation; on the other }hand; it did not order that the damages be trebled, as a Wage Act

| '
violation would have r:cl'equired. As to attorney’s fees, the Award required Credit Suisse to pay

i
1 Ii

each of the Resbondents a sum of $102,733 in attorney’s fees. The Panel stated that it was
| |

B
I

. .
authorized to make such an award “because both parties requested attorneys’ fees in closing

arguments.”

, ‘
! This theory should have come as no surprise to Credit Suisse, which had already been required to pay the
attorney’s fees of the prevailing party in another arbitration (Chilton) decided the year before that involved similar
claims. In his closing argument to the Panel in the instant case, Respondents’ counsel specifically referred to
Chilton. :




DISCUSSION

Judicial review of an arbitrator’s decision is ‘”extremely narrow and exceedingly

deferential.” Keeeler.Co. v. Truck Drivers, Local 170, 247 F.3d 8, 10 (1* Cir. 2001). A court

may vacate thelawaird only in the rare circumstance where the arbitrator has exceeded the scope
of his or her arBitral_ aL:l,thority or makes an award in manifest disregard of the law. Seagate

Technology Intern." v. Alliance Computer Systems, 2002 WL. 15694 at *1 (D.Mass. 2002)

(citations omitted). Courts do not “hear claims of factual or legal error by an arbitrator as an

I
appellate court does in reviewing decisions of lower courts.” Ortiz-Espinosa v. BBVA Sec. of

Puerto Rico, Inc., 8'52351?.3_d 36, 48 (1% Cir. 2017), quoting Advest Inc. v. McCarthy, 914 F.2d 6, 8

(1% Cir. 1990). Giveri this deference, a party challenging an arbitral award necessarily bears a

“heavy burden.” Photog;aphlc Ilustrators Corp. v. Osram Sylvania, Inc., 366 F.Supp. 3d 160,
166 (D.Mass. 2019), quotmg Oxford Health Plans LLC v. Sutter, 569 U.S. 564, 569 (2013),

This deference to ‘ghe arbitral decision is codified in both the Federal Arbitration Act and the

Hi
Massachusetts Arbitration Act. The federal statute permits vacatur only “where the arbitrators
exceeded their Ipovs.r‘ers‘,_ or so imperfectly executed them that a mutual, final, and definite award

upon the subjecl:t subm1itted was not made.” 9 U.S.C. §10(a)(4). Judicial review under the
Massachusetts ;L,tatufte i';eontejlins similar restrictions: as set forth in G.L.c. 251 §12, judicial
review is limitéd to,': de%err'nining whether the award was procured by “corruption, fraud or other
undue means,”I whe‘giher the arbitrator was evidently partial, or whether the arbitrator exceeded

the scope of his|, or he_r:authbrity. “An arbitrator exceeds his authority by granting relief beyond

the scope of thé: arbitration agreement or by awarding relief beyond that to which the parties

bound themselves or by awarding relief prohibited by law. “ Superadio Ltd. Partnership v.




Winstar Radio

Prods., LLC'A, 446 Mass. 330, 334 (2006). Here, Credit Suisse contends that the
|

Panel exceeded its !powers in awarding attorney’s fees. This Court disagrees.

The Re

I .
spor:l_dept's alleged both a violation of the Massachusetts Wage Act and a breach of

contract. A party :{,vhp proves a violation of the Wage Act is clearly entitled to recover his or her

attorney’s fees

an award of att

exactly accurate: the Panel did not make an express finding one way or the other.
r '

pur:’s"ua:x:lt to that statute. Credit Suisse argues that the Wage Act cannot support
P

orney’s, fees;here because the Panel did not find a Wage Act viclation. That is not

What is true,

(. '
however, is that the Panel did not cite the Wage Act as the basis for the fee award: rather, the

Panel stated th

Where the parti

| i
at it'had the authority to award fees because each side had requested its fees.
I
1es mutually request attorney’s fees in an arbitration, courts have concluded that
|

this mutual request: can provide the requisite legal basis for an award of fees, even though the

general rule is

here.

This ca;

Steiner LLP, 5

that'each party pays its own attorney’s fees.  That is precisely what happened

Se 1s'qu1te similar to Matter of Goldberg v. Thelen Reid Brown Raysman &

2 A.D.3d 392, 860 N.Y.S.2d 93 (N.Y.App.Div. 2008). 2 In that case, a court
i ' !

affirmed an arbitratioq award that included attorney’s fees to the prevailing party because it was

the defendant

to arbitration.

(PPX Enters.).|

underlying agr

N.Y.S.2d 269,

i'
vho first sought such fees in its counterclaim, thus agreeing to submit the dispute

Foljl__owing the same reasoning, the court in Matter of Warner Brothers Records

affirmed an arbitration award that included attorneys’ fees even though the

eementithat led to arbitration did not provide for the recovery of fees. 776

7 A:D.3d 265 (2004). “Inasmuch as both sides are on record as having requested

[B
|
1
i
I
!
1
i
i

2 This Court cites

New York cases because the three agreements implicated by the dispute between the parties state

that New York la\lv is to govern. Without conceding that New York law applies, Credit Suisse does agree that
Massachusetts law is not any different with regard to the issue before the Court.

[
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attorney’s fees, :the ;zlward was appropriate.” Id. The court also relied on the Commercial
Arbitration Rules O.f the Arrflerican Arbitration Association, specifically Rule 43(d), which the
court described|as ailth.orizing an award of attorneys’ fees where all parties have requested it.
In the instant case, the arbitration was conducted pursuant the FINRA rules, but they are not
substantially dilffere::nt'}';'l that they give the arbitrator final and binding authority to decide the
disputes betwet;_n the partiesI as described in their statements of claims and counterclaims. By

itself dema.nding atitorrieys’ fees and then submitting that demand (through its Counterclaim) to

arbitration, Credit Suisse effectively gave the arbitrators the authority they would not have

- otherwise had to award attorney’s fees to the prevailing party.

Credit Suisse attempts to escape this conclusion by noting that the Counterclaim referred

only to “fees,” not attorney’s fees. It was clear from the closing arguments, however, that the
A

Respondents uriiderstood that to be a demand for attorney’s fees and that their counsel was

expressly using: that dqlman(:i as the legal basis for an award of fees to the Respondents,

oo
regardless of wiheth_er the Panel found a Wage Act violation. Rather than correct this supposed

1
7

. b ! . . . .
mischaracterizationofiits Counterclaim or make it clear on the record that Credit Suisse was_not
R

asking for atto|rne}'f_’s fees, Credit Suisse was silent. Although Credit Suisse generally opposed

an award of att;omeys’“fees to the Respondents, it did not explain the basis for that opposition

except to attacl:( the:li'su%ﬁciehcy of the Fee Application submitted by Respondents.

i 1
This case therefore stands in sharp contrast to the Matter of Stewart Abori & Chang, 282
A.D.2d 385, 72:3 N.Y .8.2d 492 (Ny.App.Div. 2001). In that case, the court vacated an award of

attorney’s fees

to the prevailing party where petitioner, “prior to the rendering of the award,

withdrew any claim to.recover their own attorney’s fees and objected to the submission of
1" '
[respondent’s] claim for such relief” and therefore “did not acquiesce in the arbitrator’s



consideration c

|
f thlat claim.” 282 A.3d at 386.  The record before this Court is quite different:

although Credit Su:isse did not actively litigate the issue of its own fees, neither did it expressly

withdraw that ¢laim. Even more significant, Credit Suisse did not take on the Respondents’

assertion in closing arguments that the parties had agreed to submit the question of attorney’s

fees for resolut
arbitrators had
cited another c
his fees against
surprising that
legal authority

prevailing part

For all

|
ion by the Panel and that as a consequence of that, this was a “dispute” that the
)
A ] . : : .
the authority to decide. This was telling, particularly since Respondents’ counsel

ase.'Cre(Iiit Suisse had been involved in the year before where a claimant recovered

Crédit':Suis?e using the identical argument. See fn. 1, supra. It would be hardly

the Panel construed Credit Suisse’s silence as a concession that the Panel had the

to clio.fwhat ‘the arbitrators did in that other case — namely, award fees to the
{ "'
V.

| = CONCLUSION AND ORDER

the f(')re:going reasons and for other reasons set forth in Respondents® Memoranda,

the Credit Sulsse s Apphcatlon to Vacate in Part or to Modify the Award is DENIED. Because

Credit Suisse ralses no other objection to the Award, it is hereby ORDERED that judgment

enter AFFIRMING t'rl}e Award dated February 14, 2020.

Dated: August

| | QmmW\ /

' Jafiet L. Sanders o
| ' -Jhgtice of the Superior Court
31,2020 /




